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Article XIIl D of the state Constitution, adopted in
1996 as part of Proposition 218, limts the power of | ocal
governnents to inpose fees and special assessnents to pay
for governnental services. |In this matter, we consider a
chal | enge by various property owners to a resol ution
adopted by a local water district that increases the

connection fee inposed by the district and conti nues



unchanged a fee for fire suppression. Plaintiffs contend

t he connection fee is a special assessnent, which was not
adopted in accordance with the requirenents of Proposition
218. They further contend the fire suppression charge is
prohibited altogether. Finally, plaintiffs contend, in the
alternative, the district was w thout power to adopt the
connection fee anendnent by way of a resolution. The trial
court rejected each of these contentions and entered

j udgnment uphol ding the enactnent. Because we find nmerit in

plaintiffs’ second contention, we reverse in part.

FACTSAND PROCEDURAL HISTORY

Def endant Shasta Comrunity Services District (District)
is a California Comunity Services District within the
meani ng of title 6, division 3 of the Governnent Code (Gov.
Code, 8 61000 et seq.). In February 1994, the District
adopt ed ordi nance No. 1-94, establishing rates for water
service and a connection fee of $2,000 for new users.
| ncluded in the $2,000 connection fee was a fire
suppressi on charge of $400. On Novenber 12, 1997, the
District adopted resolution No. 10-97, anendi ng ordi nance
No. 1-94. It establishes a water connection fee of $3,176,
cal cul ated by dividing the estinmated cost of providing new
capacity ($762,300) by the projected nunber of new users
(240). Resolution No. 10-97 continues the $400 charge for

fire suppression.



Plaintiffs are owners of real property lying both
within and contiguous to the District. Various portions of
the property they own are proposed for devel opnment under a
tentative subdivision map. Plaintiffs initiated this
action to test the validity of resolution No. 10-97. (Code
Cv. Proc., 8 860; Gov. Code, 88 66013, 66022.) Follow ng
a contested hearing, the trial court entered judgnent for
the District. The court concluded the connection charge
| nposed by resolution No. 10-97 is not a special assessnent
but a devel opnent fee exenpt from Proposition 218 and the
fire suppression charge is nerely the continuation of a fee
| nposed before Proposition 218 was enacted. The court
further concluded there is no requirenent that these
charges be adopted by way of an ordi nance rather than a

resol uti on.

DISCUSSION

Backgr ound

Proposition 13 was adopted in 1978 for the purpose of
reduci ng property taxes. (County of Los Angel es v. Sasaki
(1994) 23 Cal . App.4th 1442, 1451.) Essentially, it limts
ad val orem property taxes to 1 percent of a property’s
assessed value and limts increases in assessed value to 2
percent per year unless the property changes hands. (Art.
Xill A 88 1, 2; further references to articles are to the

articles of the California Constitution.) To prevent



subversion of its limtations, Proposition 13 prohibits
| ocal governnents from enacting special taxes w thout a
two-thirds vote of the electorate. (Art. XlII A 8 4;
Ri der v. County of San Diego (1991) 1 Cal.4th 1, 6-7.)
However, this prohibition does not extend to “speci al
assessnents.” (Knox v. City of Oland (1992) 4 Cal.4th
132, 141.)

I n Novenber 1996, the el ectorate adopted Proposition
218, the “Right to Vote on Taxes Act,” adding articles XlI
Cand XIIl Dto the state Constitution. (Howard Jarvis
Taxpayers Assn. v. City of San Diego (1999) 72 Cal.App.4th
230, 235.) “The stated purpose of Proposition 218 was to
‘protect[] taxpayers by limting the nethods by which | ocal
governments exact revenue fromtaxpayers wthout their
consent.’ (Prop. 218, Gen. Elec. (Nov. 5, 1996), § 2, p.
108.)” (Howard Jarvis Taxpayers Assn. v. City of San
Di ego, supra, 72 Cal.App.4th at p. 235.)

Article XIIl Crequires a najority vote of the
el ectorate for any general tax inposed by a | ocal
governnental entity, and a two-thirds vote for any speci al
tax. (Art. XIIl C § 2, subds. (b) and (d).) Article X1l
D places limtations on assessnents and fees. An
assessnent is defined as “any |evy or charge upon real
property . . . for a special benefit conferred upon the
real property. . . .” (Art. XIlIl D, 8 2, subd. (b).)
“Speci al benefit” is defined as “a particular and distinct

benefit over and above general benefits conferred on real
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property located in the district or to the public at

large. . . .7 (Art. XIIl D 8 2, subd. (i).) A fee or
charge is defined as a “levy other than an ad val oremtax,
a special tax, or an assessnent, inposed by an agency upon
a parcel or upon a person as an incident of property
ownership, including a user fee or charge for a property-
related service.” (Art. XIlIl D, 8§ 2, subd. (e).)

Under Proposition 218, an assessnent is prohibited
unless “(1) it is supported by an engineer’s report ([A]rt.
X1l D, 8 4, subd. (b)), (2) it does not exceed the
reasonabl e cost of the proportionate special benefit
conferred on each affected parcel ([AJrt. XIII D, § 4,
subds. (a), (f)), and (3) it receives, by nailed ballot, a
vote of at |east half of the owners of affected parcels,
wei ghted ‘according to the proportional financi al
obligation of the affected property.’” ([AJrt. XIIl D, § 4,
subds. (c)-(e).)” (Howard Jarvis Taxpayers Assn. v. City
of Riverside (1999) 73 Cal.App.4th 679, 682.) A fee or
charge is prohibited unless (1) the revenue derived
t herefrom does not exceed the cost of providing the service
(art. XIlIl D, 8 6, subd. (b)(1)); (2) the revenue is not
used for any other purpose (art. X1l D, 8 6, subd.
(b)(2)); (3) the fee or charge inposed on a particul ar
parcel does not exceed the proportional cost of providing
the service to that parcel (art. XIlIl D, 8 6, subd.
(b)(3)); and (4) the fee or charge is approved by a

majority of the affected property owners or by two-thirds

-5-



of the electorate (art. XIll D, 8 6, subd. (c)). However,
no fee or charge may be i nposed for general governnental
services that are available to the public at large in
substantially the sane manner as they are to property
owners. (Art. XIlIl D, 8 6, subd. (b)(5).)

Expressly excluded fromthe reach of Proposition 218
are “existing laws relating to the inposition of fees or
charges as a condition of property devel opnent.” (Art.
Xl D, 8 1, subd. (b).) “Though the distinction between a
tax and other enactnments is blurred, taking on a different
meaning in different contexts, one distinction has been
made repeatedly: |[T]axes are conpul sory, but devel opnent
fees are inposed only if a property owner elects to
devel op.” (Loyola Marynount University v. Los Angel es

Unified School Dist. (1996) 45 Cal. App.4th 1256, 1267.)

Speci al Assessnent or Devel opnent Fee

For purposes of this appeal, it is undisputed the
District did not follow the procedures outlined in
Proposition 218 for adoption of a special assessnent.
Plaintiffs contend resolution No. 10-97 inposes a speci al
assessnment rather than a devel opnent fee because the
under |l yi ng purpose of the fee is to defray the cost of
capital inprovenents provided for the special benefit of
the property burdened by the fee. Plaintiffs further argue

wat er service is an independent benefit, which can be



pur chased t hrough the special fee whether or not
devel opnent is contenplated. Finally, plaintiffs argue the
District could not have enacted a devel opnent fee in any
event because it does not have the power to condition
devel opnent on paynent of the fee.

The District responds that resolution No. 10-97 creates
a devel opnent fee because the facts are undi sputed the fee
is inposed only as a condition of devel opnment. According
to the District, property owners “are not required to pay
t he capacity expansion fee assessed by Resol ution 10-97
until and unl ess they annex their property into the
District and seek to devel op that property.”

I n support of their argunent that the connection fee
| nposed by resolution No. 10-97 is a special assessnent,
plaintiffs rely primarily on San Marcos Water Dist. v. San
Marcos Unified School Dist. (1986) 42 Cal.3d 154 ( San
Marcos). There, a school district chall enged a capacity
fee inposed by a water district, arguing the fee was a
speci al assessnment that could not lawfully be inposed by
one governnental entity agai nst another. The water
district argued the fee was instead a user fee, which is
not constitutionally prohibited because the anmount was
based on the nunber of students, i.e., the anpbunt of usage.
(1d. at pp. 157-158, 161.)

The state high court sided with the school district.
The court first explained the fee was a hybrid between an

assessnent and a user fee. However, the court i ndicated
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that, regardless of the form which can easily be
mani pul at ed, the purpose of the fee is determ native.
According to the court, “a fee ained at assisting a utility
district to defray costs of capital inprovenents wll be
deenmed a special assessnent from which other public
entities are exenpt.” (San Marcos, supra, 42 Cal.3d pp. at
164- 165.)
In contrast with San Marcos is Loyola Marynount
Uni versity v. Los Angeles Unified School Dist., supra, 45
Cal . App. 4th 1256 (Loyola Marynount). There, a private
uni versity chall enged a school inpact fee inposed for new
construction at the university. The university argued the
fee was a special assessnent prohibited by San Marcos. The
Court of Appeal disagreed, finding it to be a devel opnent
fee. The court explained: “[T]he devel opnment fees at
| ssue here do not have the attributes of a special
assessnent, because the fees are not inposed for the direct
benefit of the property being devel oped. Rather, the
purpose of the fees is to alleviate additional burdens on
an al ready overburdened school district.” (Loyola
Marynmount, supra, 45 Cal.App.4th at pp. 1268-1269.)
Plaintiffs argue “[t] he sewer capacity charge exam ned

by the court in San Marcos was conceptual ly

I ndi stingui shable fromthe water capacity charge here at
| ssue on appeal.” According to plaintiffs, the charge is
I nposed only one tine and only upon a request for services;

it is intended to defray the cost of capital inprovenents.

- 8-



Further, as distinguished fromLoyola Marynount, the
purpose of the fee is to benefit the property being
assessed.

We agree the present matter is nore anal ogous to San
Marcos than Loyola Marynount. The distinguishing feature
Is that the connection fee is used to pay for services that
benefit the burdened property, as in San Marcos, rather
than for services that benefit the public at large, as in
Loyol a Marynmount. However, that does not resolve the issue
before us. The question in San Marcos was whet her the
connection fee was a special assessnent within the neaning
of article XlIll, section 3, subdivision (b), which exenpts
property of one public entity fromtaxes inposed by
another. Courts have held this exenption inpliedly extends
to special assessnents as well. (San Marcos, supra, 42
Cal .3d at p. 161.)

In the present matter, the question is not whether the
connection fee inposed by resolution No. 10-97 is a speci al
assessnent in general but whether it is a special
assessnent within the neaning of Proposition 218. As noted
previously, “special assessnent” is defined in article Xl II
D, section 2, subdivision (b), as “any |levy or charge upon
real property by an agency for a special benefit conferred
upon the real property.” As shall be explai ned, when
considered in light of the entire enactnent and the
under | yi ng purpose of Proposition 218, it is clear this

definition was not intended to enconpass the situation
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presented here, i.e., where it cannot be determ ned at the
time the fee requirenent is adopted which parcels of
property will be burdened thereby.

I n assessing the neaning of particular |egislation,
““[wje begin with the fundanental rule that our prinmary
task is to determ ne the | awmmakers’ intent. [Citation.]

In the case of a constitutional provision adopted by the
voters, their intent governs. [Citations.] To determ ne
intent, “*The court turns first to the words thensel ves for
t he answer. (People v. Jones (1993) 5 Cal.4th 1142,
1146, quoting Del aney v. Superior Court (1990) 50 Cal. 3d
785, 798, quoting Brown v. Kelly Broadcasting Co. (1989) 48

1T Ny N

Cal . 3d 711, 724, quoting Mouyer v. Wrknen's Conp. Appeals
Bd. (1973) 10 Cal.3d 222, 230.) Were the |anguage of the

provision is clear and unanbi guous, there is no need for
construction and courts should not indulge init.’”
(Peopl e v. Benson (1998) 18 Cal .4th 24, 30, quoting People
v. Overstreet (1986) 42 Cal.3d 891, 895.) However, “Ji]f
‘“the terns of a statute provide no definitive answer, then
courts may resort to extrinsic sources, including the
ostensi bl e objects to be achieved and the | egislative
history.”” (People v. Hazelton (1996) 14 Cal.4th 101, 105,
quoti ng People v. Coronado (1995) 12 Cal.4th 145, 151.)
“[S]tatutes nmust be given a reasonabl e construction that
confornms to the apparent purpose and intention of the | aw

makers [citations], and the various parts of the statutory

enact nent nust be harnoni zed by considering the particul ar
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clause in the context of the whole statute.” (Nunn v.
State of California (1984) 35 Cal.3d 616, 624-625.)

Article XIIl D, section 4, sets forth the procedures
that public entities nust follow in inposing assessnents.
Subdi vision (a) requires that the entity “identify all
parcels which will have a special benefit conferred upon
t hem and upon which an assessnent will be inposed.”

Subdi vision (c) requires that the anount of the proposed
assessnent for each parcel identified be calculated and the
record owner notified. “Each notice mailed to owners of
identified parcels within the district . . . shall contain
a ballot which includes the agency’s address for receipt of
the ball ot once conpleted by any owmer . . . .7 (Art. Xl|I
D, 8 4, subd. (d).) A public hearing shall be conducted
not | ess than 45 days later. (Art. XIlIl, 8 4, subd. (e).)
“The agency shall not inpose an assessnent if there is a
majority protest.” (Art. XiIl, 8 4, subd. (e).)

The foregoing procedures nake sense in the context of
an assessnent inposed on particular, readily identifiable
parcels within the jurisdiction of the inposing entity.
They are consistent with the stated purpose of Proposition
218 to limt the power of |ocal governnents to exact
revenue fromtaxpayers wthout their consent. However, the
procedures break down in situations such as presented here,
where the assessnent is based on an estimated nunber of
parcels yet to be identified and the assessnent will not be

I nposed unless and until a particular property owner elects
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to be included. In order for the District to satisfy the
requi renments of Proposition 218 in connection with

resol ution No. 10-97, it would have to be able to identify
the parcels for which service will ultimately be requested.
This it cannot do.

As expl ai ned previously, the distinguishing feature
between a tax or assessnent and a devel opnent fee is the
voluntariness of the latter. A property owner is not
conpell ed to pay a devel opnent fee unless and until he or
she elects to develop the property. Considered as a whol e,
Proposition 218 was not intended to reach such fees.
Proposition 218, |like Proposition 13 before it, was
i ntended to protect property owners from being conpelled to
support governnent prograns out of proportion to the
benefits they receive. Assessnents within the neaning of
Proposition 218 are inposed on readily identifiable
property owners within the jurisdiction of the inposing
entity. Those property owners have no choice in the
matter. \Where the fee is inposed only as a condition of
property devel opnment, however, |eaving the choi ce whet her
to be subjected to the fee in the hands of the property
owner, it is a devel opnent fee exenpt from Proposition 218.

Finally, the District relies on article XIIl D, section
1, subdivision (b) (msidentified as section 4, subdivision
1) as the basis for an exenption for devel opnent fees.
However, that provision exenpts “existing laws relating to

the inposition of fees or charges as a condition of
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property developnment.” (Art. XIIl D, 8 , subd. (b),
italics added; see Apartnent Assn. of Los Angel es County,
Inc. v. City of Los Angeles (2001) 24 Cal.4th 830, 844.)
Resol uti on No. 10-97 inposed a fee that was not “existing”
at the tinme Proposition 218 was enacted. However, as
expl ai ned, the fee at issue here does not satisfy the
definition of an “assessnent” when considered in |ight of
the entire enactnent. Thus, it is exenpt whether or not it

exi sted at the tine Proposition 218 was enact ed.

Fi re Suppression Charge

Part of resolution No. 10-97 retained a $400 charge for
fire suppression that had been included in ordi nhance No.
94-1. Plaintiffs contend there is no |legal basis for the
District to i npose such a charge. According to plaintiffs,
the charge is not an “assessnment” because it confers no
speci al benefit on the payer’s property. Rather, it is a
“fee” for general governnental services prohibited by
Proposition 218. Article XIlIl D, section 6, subdivision
(b)(5) reads, in part: “No fee or charge nmay be inposed
for general governnmental services including, but not
limted to, police, fire, anmbulance or library services,
where the service is available to the public at large in
substantially the same manner as it is to property owners.”

The District responds that plaintiffs cannot conplain

of a charge that has been in effect for seven years. The
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District cites article XI1l D, section 6, subdivision (a),
which requires a |l ocal agency to follow the procedures
outlined in Proposition 218 “in inposing or increasing any
fee or charge as defined pursuant to this article . . . .7
(ltalics added.) According to the District, there was no
I nposition or increase of a fee in connection with the fire
suppressi on char ge.

The District’s argunent ignores article XllIl D, section
6, subdivision (d), which reads: “Beginning July 1, 1997,
all fees or charges shall conmply with this section.”
Al t hough article XIII D, section 6, subdivision (a), which
the District cites, deals exclusively with new or increased
fees or charges, subdivision (b) of that section concerns
new, increased or existing fees and charges. It states
“[a] fee or charge shall not be extended, inposed, or
I ncreased by any agency unless it neets” the requirenents
of the subdivision, including the requirenent that the fee
cannot be for general governnental services available to
the public at large in substantially the sanme manner.
([Alrt. XIIl D, 8 6, subd. (b)(5).) The Legislative
Anal yst’ s report acconpanyi ng Proposition 218 stated that,
taken together, the restrictions inposed on fees “would
require | ocal governnments to reduce or elimnate sone
existing fees.” (Ballot Panp., General Elec. (Nov. 5,
1996) analysis by the Legislative Analyst, p. 73.)

Based on both the | anguage and | egislative history of

Proposition 218, the restrictions contained in article X1
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D, section 6, apply to existing fees and charges, not just
t hose newy enacted or increased. Hence, the District’s
attenpt to extend the fire suppression charge, which
concerns general governnental services available to the
public at large, violates article XIII D, section 6,

subdi vi si on (b) (5).

IV

Resol uti on or Ordi nance

Plaintiffs contend resolution No. 10-97 is invalid
because the District could inpose the water connection fee
only by ordinance. They argue the resolution anended
ordi nance No. 94-1, and the “equal dignities rule” requires
t hat such anmendnment be by ordi nance as well. They further
argue the relevant statutes require that the inposition of
wat er connection fees be by ordi nance.

“Strictly speaking, there is a difference between a
resolution and an ordi nance. ‘“An ordinance in its primry
and usual sense neans a local law. It prescribes a rule of
conduct prospective in operation, applicable generally to
persons and things subject to the jurisdiction of the city.
‘Resol ution’” denotes sonething less formal. It is the nere
expression of the opinion of the |egislative body
concerning sonme adninistrative matter for the disposition
of which it provides. Odinarily it is of a tenporary
character, while an ordi nance prescribes a permanent rule

of conduct or of governnent.”’” (County of Del Norte v.
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City of Crescent City (1999) 71 Cal. App. 4th 965, 979,
quoting Central Manufacturing District, Inc. v. Board of
Supervi sors (1960) 176 Cal . App.2d 850, 860.)

The equal dignities rule is generally applicable to
situations where an agent’'s authority to bind a principal
to a witten agreenent nust be in witing. (See Cv. Code,
8§ 2309; California Indemity Ins. Prem um Finance Co. V.
Fireman’s Fund Ins. Co. (1995) 40 Cal . App. 4th 1633, 1637,
Carlton Browne & Co. v. Superior Court (1989) 210
Cal . App. 3d 35, 46.) The only authority cited by plaintiffs
for the proposition that the rule applies to anmendnent of
an ordinance is 6 McQillan, Muinicipal Corporations (3d ed.
1998 rev. vol.) section 21.04, page 251. There, the author
states: “The general rule is that an ordi nance cannot be
anended, repeal ed or suspended by an order or resol ution,
or other act by a council of less dignity than the
ordinance itself.” (lbid.) However, the authors |ater
limt their broad statenment by explaining “there is
authority for the position that this famliar rule is
entirely subject to the will of the legislature; and if the
| egi slature so wishes, it may alter the rule in any
particular case.” (6 McQillan, supra, 8§ 21.04, pp. 251-
252.)

The question here is not whether the District has
authority to anend an ordi nance by sonething of |ess
formality but whether the relevant statutes grant the

District authority to inpose or increase fees by
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resolution. Under the Community Services District Law
(Gov. Code, 8§ 61000 et seq.), authority for inposing
charges for the use of facilities is found in Gover nnment
Code section 61621.5. It reads, in relevant part: *“Except
as otherw se provided in this section, a district nay by

or di nance adopt regul ati ons bindi ng upon all persons to
govern the construction and use of its facilities and
property, including regulations inposing reasonabl e charges
for the use thereof.” (Gov. Code, 8§ 61621.5, subd. (a),
italics added.) Health & Safety Code section 5471
simlarly provides: “In addition to the powers granted in
the principal act, any entity shall have power, by an

ordi nance approved by a two-thirds vote of the nenbers of
the | egislative body thereof, to prescribe, revise and
collect, fees, tools, rates, rentals, or other charges,

i ncludi ng water, sewer standby or immedi ate availability
charges, for services and facilities furnished by

it . . . .7 (ltalics added.)

In conflict with the foregoing provisions, Government
Code section 66016, a part of the Mtigation Fee Act (Gov.
Code, 8 66000.5 et seqg.), reads: “Any action by a |ocal
agency to levy a new fee or service charge or to approve an
i ncrease in an existing fee or service charge shall be
taken only by ordinance or resolution. The |egislative
body of a |ocal agency shall not del egate the authority to
adopt a new fee or service charge, or to increase a fee or

service charge.” (Gov. Code, 8 66016, subd. (b).)
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Plaintiffs contend Governnent Code secti on 66016 does
not expand the limted authority provided in Governnment
Code section 61621.5 and Health & Safety Code section 5471
Rat her, according to plaintiffs, Governnent Code section
66016, viewed in context, “is prohibitory and restrictive
in nature, restricting the ability of a |ocal agency to
| evy a new or increased fee . . . .7 Plaintiffs rely on
Cavalier Acres, Inc. v. San Sineon Acres Community Services
Dist. (1984) 151 Cal.App.3d 798, in which the court held a
comunity services district could not validly increase its
wat er and sewer connection fees by neans of a resol ution.
Applying the well-recognized rule that specific |egislation
w il prevail over conflicting general |egislation (County
of Santa Clara v. Deputy Sheriffs’ Assn. (1992) 3 Cal.4th
873, 883), the court concluded Governnment Code section
61621.5 and Health & Safety Code section 5471 are the nore
specific. The court explained: “Governnent Code section
54992, subdivision (b) [the predecessor of section 66016,
subdivision (b)] is a generalized statute applied to a
broad range of public entities and to a nunber of different
fee increases other than sewer and water connecti ons.

Gover nnment Code section 61621.5 applies to only community
service districts such as appellant herein and Health and
Saf ety Code section 5471 applies only to water and sewer
connection fees and nust, therefore, be found to be the
specific provisions prevailing over the broader

provisions.” (Cavalier Acres, Inc. v. San Sinmeon Acres
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Community Services Dist., supra, 151 Cal.App.3d 798 at pp.
801-802.)

We believe the Cavalier Acres, Inc., court got it
backwards. Al though Governnment Code section 61621.5 is
limted to actions taken by community services districts
and Health & Safety Code section 5471 is limted to fees
associ ated with sewer and water services, whereas
Gover nnment Code section 66016 applies to all types of [ ocal
public entities and fees, the critical limtation of the
| atter provision in our viewis that it applies only to
devel opnment fees. Governnent Code section 66016 is part of
the Mtigation Fee Act (Gov. Code, 8 66000 et seq.), which
deal s exclusively with devel opnent fees such as at issue
here. (See Ehrlich v. Cty of Culver Cty (1996) 12
Cal .4th 854, 864.) This is significant because, as
expl ai ned previously, such fees are inposed only if the
property owner elects to develop the property. The
Legi sl ature apparently believed the nore formal
requi renents associated with an ordi nance are unnecessary
for a fee that is not automatically inposed but rather is
subject to the property ower’s wll.

Because Governnent Code section 66016 deal s exclusively
with devel opnent fees whereas Governnent Code section
61621.5 and Health & Safety Code section 5471 are not so
limted, we believe the fornmer is the nore specific and
controls this matter. Hence, the District properly adopted

the connection fee increase by resol ution.
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DISPOSITION
The judgnment is reversed in part and the nmatter
remanded to the trial court with directions to vacate its
j udgnment and enter a new judgnent consistent with the views

expressed in this opinion. Each party shall bear its own

costs on appeal .

HULL J.

W concur:

RAYE , Acting P.J.

CALLAHAN J.
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